British Film Certification UK FILM| COUNCIL
Co-production Guidance
Notes

Version: October 2008. Please check on the UK Film Council
website that you are using the most up-to-date version of
the guidance:
http: //www.ukfilmcouncil.org.uk/coproduction

These guidance notes are applicable to films starting principal photography on or
after the 1st January 2007 and applying for British Film Certification under the
following:

UK/Australia Film Co-production Agreement

UK/Canada Film Co-production Agreement

UK/France Film Co-production Agreement

UK/India Film Co-production Agreement

UK/Jamaica Film Co-production Agreement

UK/New Zealand Film Co-production Agreement

UK/South Africa Film Co-production Agreement

The European Convention on Cinematographic Co-production

Collectively known through these guidance notes as the co-production agreements
(but also sometimes known as treaties).

The UK Government currently has seven active bi-lateral film co-production
agreements with Australia, Canada, France, India, Jamaica, New Zealand and South
Africa. The aim of these co-production agreements is to encourage cross cultural
collaboration between film makers from both countries. The UK has also ratified
the European Convention on Cinematographic Co-production. This is designed to
encourage multi-lateral film co-productions between three or more signatory
countries, and to allow for bi-lateral co-productions between signatory countries
where no bi-lateral agreement exists.

These guidance notes are published pursuant to the co-production agreements
signed by the UK Government, in order to provide information and advice about how
applications are to be made for British Film Certification (also known as approved
co-production status). They must be read in conjunction with the relevant co-
production agreement. They are not, nor are they meant to be, a comprehensive
description of the co-production agreements.

For further details on co-productions or to arrange a meeting to discuss a particular
project please contact the Certification Unit via email
certification@ukfilmcouncil.org.uk or telephone the Certification Manager on 020
7861 7521.
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Introduction

1.The UK Film Council is responsible for assessing applications for British Film
Certification. A British Film Certificate can be obtained under:

a. Schedule 1 to the Films Act 1985;
b. The European Convention on Cinematographic Co-production;
c. One of the UK’s official bi-lateral co-production agreements.

2.These guidance notes relate to obtaining a certificate under the European
Convention or one of the UK’s bi-lateral co-production agreements.

3.The decision whether to grant a film approved co-production status is made
jointly with the competent authority of each signatory country to the bi-lateral
co-production agreements or the participating co-producing countries under the
European Convention (as applicable). A competent authority is the relevant
government department or body nominated by that country’s government to
make decisions on applications for approved co-production status. The
Department for Culture, Media & Sport is the UK’s competent authority.

4.The Secretary of State for Culture, Media and Sport is responsible for making the
decision as to whether to grant approval and issue a British Film Certificate, on
the recommendation of the UK Film Council’s Certification Unit.

5.0btaining a British Film Certificate is a condition of making a claim to HM
Revenue & Customs (HMRC) for film tax relief. Film tax relief is available under
the Finance Act 2006 for films which commenced principal photography on or
after 1 January 2007 (or under transitional regulation to films which started
principal photography before 1 January 2007 but were not completed by that
date).

6.These guidance notes only relate to whether a film is made in accordance with a
co-production agreement and accordingly is a British film. It is not relevant to
the other criteria for film tax relief in the Finance Act 2006. Those criteria are
administered by HMRC which has issued separate guidance at
http://www.hmrc.gov.uk/manuals/fpcmanual/index.htm.

Skills Investment Fund

7.The Skills Investment Fund (SIF) is a joint film industry/Government initiative to
fund training to develop skills and talent to help ensure the UK film industry’s
long-term future. All films which are partly or wholly shot in the UK, and
intended for theatrical release, are asked to make a contribution to the SIF.
Contributions are mandatory for those in receipt of UK public or lottery funding.
The fund is actively supported by DCMS, Producers Alliance for Cinema and
Television and the Motion Picture Association and is carried out in consultation
with industry.
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Guidance on how to calculate and pay the SIF contribution is available from
Skillset, the National Training Organisation for Broadcast, Film, Video and
Multimedia.

Further information is available at: http://www.skillset.org/film/funding/sif/

Voluntary deposit

8.The UK is committed to supporting its national and regional archives, in order to
protect, preserve and make moving image material accessible to all. Further
information is available at this link:

http: //www.bfi.org.uk/about/policy/pdf/collecting-policy.pdf

Co-producers are encouraged to deposit one or more of the following with the
British Film Institute:

A delivery print on 35mm format;

A digi-beta or Digital Video copy;

One copy of the post-production script;
One full set of stills where available;
Two release posters;

One set of publicity materials.

It is not compulsory for producers to deposit material at a UK archive, and
compliance (or non compliance) will not affect the certification process.




Applications for a British film

Who can apply?

9.Applications should be made at both the provisional and final stage. The
provisional application must be received no less than 4 weeks before the start of
principal photography. Applications should be made by the UK co-producer.
Applicants should note that whilst the agreements allow the UK co-producer to
be an individual, body corporate or unincorporated association, the UK film tax
relief rules provide that only a co-producer which is a Film Production Company
is eligible for film tax relief.

A Film Production Company (or FPC) must:

(a) be a limited liability company within the charge of UK Corporation tax.
Individuals, partnerships and limited liability partnerships are excluded.
The requirement that the co-producer makes an effective creative,
technical and artistic contribution means that ‘finance only’ co-
producers cannot access film tax relief;

(b) be an actual co-producer of the film; and

(c) make an effective creative, technical and artistic contribution to the film.
HMRC requires that there can be only one Film Production Company per film. If
there is more than one UK co-producer meeting this description, then the
company most directly engaged in these activities is the Film Production
Company.

10. Where an individual, partnership, limited liability partnership or

unincorporated association wishes to apply for a British Film Certificate they

should first contact the UK Film Council for further information.

11. The UK Film Council will not check whether the applicant FPC meets HMRC’s
criteria for eligibility for tax relief.

How to apply?

12. The application form for provisional or final approval under the co-production
agreements is available on the UK Film Council website at:

http://www.ukfilmcouncil.org.uk/coproduction

or write to:
Certification Unit

UK Film Council

10 Little Portland Street
London




WIW 7JG
or ask for a form by telephone: 020 7861 7525
or e-mail: certification@ukfilmcouncil.org.uk

13. Applicants should read the relevant co-production agreement in conjunction
with these guidance notes when completing an application form. If UK film tax
relief is being sought, they should also check Chapter 3 of Part 3 of the Finance
Act 2006 at http://www.opsi.gov.uk/acts/acts2006/ukpga_20060025_en_1 to
ensure that their film meets all the requirements. The UK Film Council
Certification Unit will answer any queries about the British Film Certificate
application process and the requirements of the co-production agreement and
can meet applicants to discuss film projects. There is no charge for processing
applications or for issuing a certificate.

14. Completed application forms together with supporting materials (see the
application forms for details) should be sent to the UK Film Council at the
address above. Please do not email your applications.

15. When completing the application form please do not use correction fluid.
Amendments may be made by crossing out any error and initialing the change
before the statutory declaration is made. Where information is not confirmed at
the time of application, please enter “to be confirmed”.

16. The UK Film Council will normally issue certificates (as approved by the
Secretary of State for Culture, Media & Sport) within 28 days of the receipt of a
fully completed application. The UK Film Council cannot guarantee that
certificates will be issued by a particular date. Delays may occur where
application forms are not properly completed or where it is necessary to seek
further information. Where applicants are aware of a deadline by which a
certificate will be required, they should submit their application in sufficient time
and attach details of such deadline. The UK Film Council accepts no liability for
any missed deadlines.

17. Applicants may be asked to provide supporting evidence or arrange for the
film to be seen by the UK Film Council.

18. Where the UK Film Council believes an application fails to meet the
requirements of the applicable co-production agreement, the applicant will be
informed that the application may be rejected, and will be offered an opportunity
to make representations before a final decision in made. Rights of appeal are set
out in paragraph 9 of Schedule 1 to the Films Act 1985. No aspect of the
approval of any previous application should be taken to be a precedent. Each
application is considered on its own merits.

19. The decision whether to grant a film approved co-production status is made
jointly with the competent authority of the co-producing party country.




Provisional approval/Interim certification

20. The UK Film Council expects to receive applications for provisional approval at
least four weeks before the start of principal photography. Provisional approval
will be granted and an interim certificate issued if the UK Film Council and DCMS
are satisfied that the film meets the terms of the agreement based on the
proposals set out in the application.

21. The interim certificate will be valid for three years, beginning on the date
specified on the certificate.

22. If, after submitting the application, the co-producers want to make significant
changes to the use of film-making facilities or personnel that could affect their
qualification status they should consult the relevant competent authorities in
advance to ensure continued compliance with the co-production agreement. UK
co-producers should do this by contacting the UK Film Council’s Certification
Unit. Failure to do so may mean final approval will be denied.

Final approval/Final certification

23. Final approval will only be granted and a final British Film Certificate will only
be issued once the film is completed. Applications for a final certificate should
therefore not be submitted prior to completion of a film. A film is completed
when it is first in a form in which it can reasonably be regarded as ready for
presentation to the general public (actual release of the film is not essential). This
will normally be when it is ready to be delivered to a distributor (even if,
exceptionally, it is later sent back to the producer for changes).

24. Final certification is essential before a final claim is made to HMRC on
completion of the film.

Decision making and discretions

25. In order to be granted provisional or final approved co-production status
(British Film Certification), the film must meet all the requirements of the
applicable co-production agreement. Where a co-production application
depends on the applicable competent authorities exercising discretion to relax a
particular requirement of that co-production agreement, the UK co-producer
applicant must make a case to the UK Film Council in advance. This case might,
for example, include script reasons for the requirement in the case of a lead actor
from a non-participating, third country (e.g. a USA actor) or a third country
location shoot (e.g. shooting in a desert in a third country where the script
requires a desert).

Information sharing

26. Information provided by applicants as part of the application process will not
.




normally be disclosed to third parties. However, information may be shared
between DCMS, the UK Film Council and HMRC. In particular, the UK Film Council
will use information for the purposes of preparing statistical information about
the British film industry in its advisory role to DCMS as the Government’s
strategic agency on film.

Please see http://www.ukfilmcouncil.org.uk/research for further details.

27. The Freedom of Information Act 2000 gives members of the public the right to
receive information held by the UK Film Council, subject to a number of
exemptions. This includes information held in relation to applications received by
the UK Film Council. If you choose to apply to the UK Film Council for British Film
Certification you should be aware that the information you supply, either in whole
or in part, may be disclosed under the Act.

28. HMRC may also disclose to UK Film Council and DCMS information received
for the purpose of obtaining film tax relief. For example, if HMRC consider that
information they receive is inconsistent with the basis on which certification was
issued or the information provided by the applicant to the UK Film Council or
DCMS. If DCMS considers that this information constitutes evidence that a film
which has previously been certified as British ought not to have been certified;
the certificate will be revoked. Such a film would no longer be eligible for film
tax relief.




Film co-production agreements

General information

29. Television: Television co-productions may only be considered under the
Australian, Canadian, French and New Zealand co-production agreements but it
is a condition of obtaining UK film tax relief that a film is intended for theatrical
release and British Film Certificates will not be issued to TV productions. Co-
producers of a UK/France television production are advised to contact the French
competent authority at an early stage about rules for French approval.

30. Series: In the event that the applicant is submitting an application for a series
of films, either the whole series can be treated as a single film or separate
applications need to be made for each part of the series. A series of films should
be treated as separate applications, unless the following 3 conditions are all met:

e the film forms a series with not more than 26 parts;

e the combined running time is not more than 26 hours; and

e the series constitutes a self-contained work or is a series of
documentaries with a common theme.

31. Finance only co-productions: The France, Jamaica, India and South Africa co-
production agreements allow for a minority co-producer to contribute ‘finance
only’ to a co-production where that co-producer is not in a position to make the
required film-making contribution.

The European Convention allows a minority co-producer to contribute ‘finance
only’ to a co-production to help promote a European identity.

Approval of a finance only contribution is subject to the approval of the UK and
other applicable competent authorities, and a decision will be taken in the
context of the overall balance of ‘finance only’ projects between such countries
against the total number of co-production films.

Agreement Minimum financial | Maximum financial | Annual limit
only contribution only contribution

European 10% 25% Not applicable

Convention

UK/France 20% 30% Not applicable

UK/India 10% 25% TBC

UK/Jamaica 10% 25% TBC

UK/South Africa 10% 25% 3




Archive footage

32. Except in the case of documentaries, no more than 10% of the running time of
the film may include visual images and/or pictures (not sound) derived from:

(@ a film which has already been certified as British (including co-
productions);

(b) a film not made by the FPC or other co-producer named in the
application.

There is discretion to allow more than 10% archive footage to be included in
documentary films. This discretion will only be applied if it is considered
appropriate for more than 10% of that film to comprise of archive footage in the
light of its subject matter.

The 10% rule is invoked if a FPC completes another FPC or producer's unfinished
film.
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Main requirements of the UK’s bi-lateral
agreements

This section is not applicable for films applying under the European Convention on
Cinematographic Co-production.

The UK Co-producer

33. The UK co-producer (the FPC) should be registered with Companies House in
the United Kingdom (England, Wales, Scotland or Northern Ireland).

34. The UK co-producer’s business should be managed and controlled in the UK
and its board meetings take place in the UK. Companies that appear to exist as
little more than in name only (“letterbox” companies) should not expect to qualify
as a co-producer.

35. The co-production agreements allow for more than one UK co-producer.
Where there is no intention to claim UK film tax relief, more than one UK co-
producer may make a joint application to the UK Film Council. Where there is an
intention to claim UK film tax relief, the FPC for the film, needs to be the UK co-
producer that is most directly engaged in the making of the film (see paragraph 9
above).

Under the India, Jamaica and South Africa agreements, unless the competent

authorities agree otherwise, the maximum number of co-producers should be
four.

Party and non-party co-producers

36. The co-production agreements (excluding the European Convention) allow for
both bi-lateral and multi-lateral co-productions. Bi-lateral co-productions are
where all the co-producers are from the applicable co-production countries
whereas multi-lateral involves those parties plus what is termed a Third-party
Co-producer or (in some cases) a Non-party Co-producer or both.

37. Co-producers under these co-production agreements (excluding the European
Convention) can therefore fall into one of three categories:

e a ‘Party Co-producer’ (that is a co-producer established in the UK or in
the country participating in the applicable co-production agreement -
the ‘Treaty Party State’)

e a ‘Third-party Co-producer’ (that is a co-producer established in
another country/state with which either the UK or the Treaty Party State
has entered into a separate co-production agreement or treaty)

e a ‘Non-party Co-producer’ (that is a co-producer established in a state
which does not have any agreement or treaty with either the UK or the
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Treaty Party State).

38. Generally!, each co-producer from any of the above categories must
contribute a share of the finance and make an effective creative, technical and
artistic contribution to the film, in proportion to its financial investment.

39. Only the Canada,

(and the European Convention) allow for

producers:

India, Jamaica and South Africa co-production agreements

participation by Non-party Co-

e Under the Canada agreement, the Non-party Co-producer must be
established in a Commonwealth or EU State and participation is subject
to the general requirements of the Treaty;

e Under the India, Jamaica and South Africa co-production agreements,
the participation of the Non-party Co-producer is subject to the

following restrictions:

a) Any Non-party Co-producer can contribute no more than 20%
finance and no more than 20% of the creative, technical and artistic
contribution to the film; and

b) The film can be made in the country of any of the party or Third-
party co-producers, and up to 20% in the country of the Non-party
Co-producer. Except where discretion is granted by both applicable
competent authorities, personnel should come from the country of
the Party or Third-party Co-producers.

40. In summary, the co-production agreements allow for participation by co-

producers as follows:

Treaty

Party

Third-party

Non-party

UK/Australia

UK

Australia

Canada

France

India

Jamaica

New Zealand

South Africa
European Convention
+ Australia’s partners

Not allowed

UK/Canada

UK
Canada

Australia

France

India

Jamaica

New Zealand

South Africa
European Convention
+Canada’s partners

Commonwealth
State
EU State

UK/France

UK
France

Australia
Canada
India

Not allowed

! The exceptions to this rule are that the India, Jamaica, France and South Africa Agreements allow for finance only co-
producers. In addition, under the India, Jamaica and South Africa Agreements, there is no requirement for the financial
contribution of Third-Party or Non-Party Co-Producers to be in proportion to their filmmaking contribution.
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Jamaica

New Zealand

South Africa
European Convention
+France’s partnhers

UK/India UK Australia Any State (which is
India Canada not a Third-party
France state), subject to the
Jamaica restrictions set out
New Zealand in paragraph 39 of
South Africa this guidance.
European Convention
+India’s partners
UK/Jamaica UK Australia Any State (which is
Jamaica Canada not a Third-party
France state), subject to the
India restrictions set out
New Zealand in paragraph 39 of
South Africa this guidance.
European Convention
+Jamaica’s partners
UK/New Zealand UK Australia Not allowed
New Zealand | Canada
France
India
Jamaica

South Africa
European Convention

+New Zealand’s partners

UK/South Africa

UK
South Africa

Australia

Canada

France

India

Jamaica

New Zealand
European Convention

+South Africa’s partners

Any State (which is
not a Third-party
state), subject to the
restrictions set out
in paragraph 39 of
this guidance.

European
Convention

UK

Other
signatories
(see Annex B)

n/a

Any State subject to
the restrictions set
out in paragraph 2
(b) of the
Convention.
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Applying as a multi-lateral co-production

41. For the film to qualify in the countries of the Party Co-producers:

e Either the UK or the Treaty Party State must have entered into an
agreement or treaty with the country of the Third-party Co-producer,
and, generally, such Third-party Co-producer must meet the
requirements for status as a co-producer under that agreement2. In
addition, the Canada, India, Jamaica and South Africa co-production
agreements permit Non-party Co-producers to take part in multi-lateral
co-productions. In these cases, the Non-party Co-producer is generally
required to be established in its relevant country.

e The film must meet the requirements of the co-production agreement
between the UK and Treaty Party State.

e Applications must still be made to the applicable competent authorities
of the co-production agreement.

42. For the film to qualify in the countries of the Party Co-producers and the
Third-party Co-producers:

e Either the UK or the Treaty Party State must have entered into an
agreement or treaty with the country of the Third-party Co-producer;

e The film must meet the requirements of such agreement or treaty AND
of the applicable co-production agreement between the UK and the
Treaty Party State and applications should be made to the competent
authorities in all three participating countries.

Common management, control or ownership

43. The French agreement does not allow common management or control of the
different co-producers (whether a company, partnership or unincorporated
association).

The Australian and New Zealand agreements do not allow common management,
control or ownership of the different co-producers.

Under the India, Jamaica and the South Africa agreements the competent
authorities may jointly agree to allow common management or control of co-
producers.

2 The Canada, New Zealand and Australia co-production agreements all require the Third-Party Co-Producer to meet the status
requirements in their third-party agreement or treaty. The India, Jamaica and South Africa co-production agreements require
the Third-Party Co-Producer to meet all the requirements of the Annexes to the applicable India, Jamaica and South Africa co-
production agreement (subject to the Competent Authorities’ discretion referred to therein). The France co-production
agreement provides for the competent authorities to approve co-production status for multi-lateral films on a case-by-case

basis.
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Financial contributions

44, Each co-producer is required to contribute a share of the finance needed to
make the film. Each co-production agreement sets a minimum and maximum
financial contribution, and the country of the co-producer(s) making the largest
financial contribution is deemed to be the majority country for that film. The
required percentages are set out below (references to third co-producer mean to
a Third-party Co-producer).

UK/Australia

Each co-producer’s financial contribution to the co-production film
shall be at least 30% of the total budget, and this applies to the UK,
Australia and any third co-producer.

UK/Canada

Each co-producer’s financial contribution to the co-production film
shall be at least 20% of the total budget, and this applies to the UK,
Canada and any third co-producer.

UK/France

Each co-producer’s financial contribution to the co-production film
shall be at least 20% of the total budget, and this applies to the UK,
France and any third co-producer.

UK/India

Each party co-producer’s financial contribution to the co-
production film shall be at least 20% of the total budget, and this
applies to the UK, India and any third co-producer. In exceptional
circumstances the competent authorities may jointly agree to a
lower limit of 10% for UK, Indian or Third-party co-producers.

Unless the competent authorities agree otherwise, each non-party
co-producer’s financial contribution shall be at least 10% and not
more than 20% of the total production cost.

UK/Jamaica

Each party co-producer’s financial contribution to the co-
production film shall be at least 20% of the total budget, and this
applies to the UK, Jamaica and any third co-producer. In
exceptional circumstances the competent authorities may jointly
agree to a lower limit of 10% for the UK, Jamaica or Third-party co-
producers.

Unless the competent authorities agree otherwise, each non-party
Co-producer’s financial contribution shall be at least 10% and not
more than 20% of the total production cost.

UK/New Zealand

Unless the competent authorities agree otherwise each co-
producer’s financial contribution to the co-production film shall be
at least 20% of the total budget, and this applies to the UK, New
Zealand and any third co-producer.

UK/South Africa

Each party co-producer’s financial contribution to the co-
production film shall be at least 20% of the total budget, and this
applies to the UK, South Africa and any third co-producer. In
exceptional circumstances the competent authorities may jointly
agree to a lower limit of 10% for UK, South African or Third-party
co-producers.

Unless the competent authorities agree otherwise, each non-party
co-producer’s financial contribution shall be at least 10% and not
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45.

46.

47.

more than 20% of the total production cost.

For this purpose the financial contributions of all UK co-producers, where
there is more than one, are aggregated. The same applies to the contributions
from the Treaty Party State co-producer (or to any Third-party or Non-party Co-
producers respectively).

Financial contributions may include:

Private Investment (equity funding).
Cash purchase of shares in the project.

Bank loans. To be counted as a financial contribution of the co-
producer responsible for repaying those loans. When co-producers are
jointly responsible for loan repayment and share revenues in a specified
proportion, that proportion should be used to allocate the loan to the
co-producers as part of their financial contributions.

National benefits such as public funding and tax relief. To be counted
only as part of the financial contribution of the co-producer in whose
country they are available.

Deferred payments provided that payment is guaranteed to be made
within four months of the completion of the film. The source of finance
that guarantees the payment should be listed in the finance plan.

Payment in kind. Under the UK India treaty, payments in kind may be
counted as part of the financial contribution of the co-producer whose
nationality reflects that of the goods or services being provided in kind,
subject to the discretion of the competent authorities.

Financial contributions may not include:

Reinvestments. Payment from the production to a recipient which is
reinvested back into the same production.

Shares in proceeds from exploitation of a film.
Creditors (unpaid suppliers)

Deferred funding where payment is not guaranteed to be made within
four months of completion of the film.

Subject to the rules regarding common management, ownership and control,
co-producers may share a common source of finance from a third party.

Subject to the rules regarding common management, ownership and control
of the co-producers’ business, one co-producer may provide finance to another
co-producer.

16




Film-making contributions (expenditure on film making
facilities, goods and personnel)

48. Co-producers are expected to make an effective technical and creative (film-
making) contribution in proportion to their financial contribution.

49. The film-making contribution of each co-producing country is measured by
an expenditure test on goods, services, facilities, locations and personnel from
that country and which directly contribute to the making of the co-production,
and an overall assessment of the use of personnel and goods and locations and
facilities from that country.

For the purposes of the assessment under the co-production agreements (which

is not an assessment of allowable amounts for tax purposes) the film-making
contribution of each country includes:

e expenditure on film-making facilities and locations in that country;

e expenditure on film-making goods sourced in that country.
Accommodation expenses, including reasonable per diem expenses,
should be included in the spend of the country where the
goods/services are provided. The cost of a flight should be included as
a cost of the country you fly to, and the cost of the return flight should
be included as a cost of the country you return to;

e expenditure on personnel from that country (whether working in that
country or elsewhere), see definition of UK personnel paragraph 60.

The following costs are not included in the filmmaking contribution of a co-
producing country:

e acquisition/licensing costs (e.g. rights to pre-existing material);
e business overheads;

e marketing costs;

e trade association fees;

e delivery costs;

e financing costs;

e insurance and completion bond;

e contingent payments; or

o fees re-invested back into the same production.
17




50. Where the information provided by 