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1.
SUMMARY
The foundation of film production in Europe is the cultural specificity that characterises the countries and regions that make up Europe. The film production sector in Europe does not have the characteristics of a single, standardised market such as might apply in the case, for example, of washing machines or telephony services. Efforts to foster a single market for film production in Europe could  have the perverse effect of undermining culturally-diverse film production in Europe by jeopardising the structures and fabric on which European film production depends. Such efforts would also impact negatively on artistic and cultural elements. They would lead to the situation in which interest in creating, investing in, promoting and watching European films would be diminished.

 

For an analysis of the effects of territorialisation to be accurate, it must take into account the specific principles that underpin national support policies. These specific principles as outlined below are the product of the diverse conditions for film production in Europe:
· Territorialisation allows the retention in any given country or region of a level of technical and economic competence and activity sufficient for the creation of cultural and artistic European works. 
· Territorialisation contributes to the efficiency of support mechanisms by assuring the availability of the elements required for the development of creative clusters for film production all around Europe. 
· Where territorialisation is a condition for eligibility for support, it applies to both artistic and technical inputs. The distinction (proposed by the questionnaire) between cultural, industrial and economic actions and effects is not meaningful. 
· The impact of territorialisation on co-productions with producers from other EU Member States is positive. Film support schemes stimulate co-production in order to promote artistic and cultural exchange between countries. 
· Not all countries in Europe apply territorialisation criteria, but were the policy option of territorialisation to become unavailable, the political reason for maintaining the funding of national production and European co-production would vanish.
2.
PREAMBLE
In the context of the questionnaire and the study launched by the Commission in order to prepare the possible revision of the “Communication on cinema” and the related criteria for the examination of State aid, the European Film Agency Directors (EFADs) wish to draw the Commission’s attention to the following matters.

Commissioner Neelie Kroes’ speech given in Vienna (2 March) shows how the European Commission’s approach to the examination of State aid for film fails to reflect the logic and practice of European and national cultural policies and further fails to take into account the reality of the market for European film:

“Open and efficient markets are the best way to deliver quality products at reasonable prices to consumers [our emphasis]. But sometimes the market alone may not deliver fundamental European policy objectives, such as social and regional cohesion, cultural diversity and high-quality public services. State aid can help fill this sort of gap, where needed - just enough [our emphasis] to encourage developments that will strengthen the European economy overall. ”

The EFADs consider that:

The market for European film has specific characteristics. On the one hand, European film is part of the audiovisual market with its high potential for growth, innovation and dynamism. But on the other hand, it is split between different markets defined by language and culture. Operating mostly within their national borders, film companies are predominantly small and medium-sized enterprises, producing often only one or two films per year. Hence film markets in Europe have essentially a regional or national basis, corresponding to the multitude of cultural identities. As a result, the market for European film does not resemble the European internal market for goods and services such as might apply in the case, for example, of washing machines or telephony services.

The aim of cultural policy is to enable the production for – and the availability to – the public of a wide range of works reflecting creativity and cultural diversity. To ask if State aid for cinema constitutes a barrier to the development of a European market for goods and services, or if it distorts competition, means turning the logic of cultural policy on its head and negating its main aim. State aid for cinema pursues cultural aims, and economic measures are only the means to fulfil those aims. Cinema is a cultural industry, i.e. an activity with a cultural aim (producing and making available cultural works) and film policy deploys a variety tools including industrial policy tools.

Thus, for creation of films to take place, a number of inputs need to be combined: artistic inputs, of course (writers, actors, camera, sound, editing etc.), technical inputs (skills, equipment, facilities etc.) and economic inputs (investment capabilities, financing, sales and marketing, distribution, exhibition etc.).

The schemes and mechanisms devised and administered by Europe’s national and regional film agencies all have this cultural aim and serve to assure these inputs.  

3.
CORE ISSUES

For an analysis of the effects of territorialisation to be accurate, it must take into account the specific principles that underpin national support policies.

We would like to stress four main issues relating to the questionnaire and to the study it is intended to inform. These issues are basic to the study.

i. The cultural and economic functions of territorialisation are inextricable. They reflect the very process of creation of cinema in which artistic, technical and economic factors interact and determine one another.

The Commission wishes to distinguish between the economic goals and the cultural goals of territorialisation in order to judge whether the means are necessary and proportionate. Questions 6.6 to 6.8 refer to the economic impact, and questions 6.9 to 6.11 refer to the cultural impact.

· To posit a distinction between economic and cultural aspects is to ignore the specificities of film production (cf. The Preamble): the artistic, technical and economic factors are inextricably linked and determine one another. Cultural and economic goals are a single entity. They are conceived to maintain within a given country or region a level of artistic, technical and economic activity sufficient to make creation possible: such activity involves producer skills (artistic development of the project, putting in place the financial means, managing the technical organisation) along with the artistic and technical capabilities. These must all be of a standard, and investment and facilities providers must be strong enough, to take on the challenges evoked by every production.

· Territorisalisation applies to both artistic and technical inputs, precisely because in film production these inputs are inseparable. 

In particular, territorialisation of facilities (i.e. technical services used for film production) is not an end in itself (for example, to maintain an industrial sector) but rather is a function of the cultural objective: to assure creators in every country the capabilities and skills necessary to carry out their projects.

The links between the fabric of industry and creativity are multi-faceted:

· In various countries (e.g. Ireland or South Korea), the revival of production of national films has been made possible through the building up of the facilities sector and production skills.

· The facilities sector participates in the the economic risks associated with production and creation of fragile or low-budget feature films, short films and animation, that is, the kinds of production that are essential for the discovery and development of new talent and creativity. These benefit directly from and are facilitated by the involvement of the sector (e.g. credit facilities, training, and participation through co-production). 

ii. Why is there a need for territorialisation in cinema and audiovisual state aid? 

The questionnaire asks about the terms of any territorialisation requirements. We should perhaps begin by reminding ourselves of the reasons why territorialisation is a necessary part of support schemes.

· Territorialisation is a means of increasing the efficiency of support mechanisms: it has a strong structural effect by sustaining the fabric of the industry  and making it complete, dynamic and diversified along the whole chain of production (facilities, production skills, financing)

· As already described, cultural activity is only made possible by an industry whose fabric is sufficiently developed to support the preconditions for creativity: technical skills, a range of different types of production, risk-taking in innovation and new talent.

It is by enabling a wide range of companies and projects (defined by size, artistic outlook and involvement in the different parts of the value chain – production, facilities, distribution, exhibition etc.) that a bigger variety of films can be offered to a wider audience.

Territorialisation makes a key contribution in a given country to the fulfilment of the various requirements of cultural creativity, and thereby fosters on a European level the attainment of genuine cultural diversity.
· The level and form of territorialisation differ from one Member State to another. They are a function of the various support policies that, in turn, are a function of the history and prevailing conditions in each Member State. Similarly, territorialisation can take on various forms depending on the objectives that Member States establish given the conditions prevailing in culture, creativity and the market place in their country. But no European country considers that territorialisation conditions in other Member States represent a barrier.

iii. The impact of territorialisation on co-production

Question 6.3 implies that territorialisation obligations have a negative impact on co-production. We would assert this is not the case. Two basic and fundamental aspects of co-production in Europe today should be considered.

a) State aid is indispensable for co-productions

International co-production is often a way to put in place the resources necessary for producing a film by enabling access to finance from outside the film’s main market. Co-production can also improve distribution of a film in other markets, especially in the co-producer’s own market. But international co-production also involves an increase in the risks assumed by the producer: risks relating to the artistic aspects of the project, to the technical aspects (e.g. the complexity of shooting in different countries and of managing a production based in different countries) and to the financial aspects (alignment of interests of the partners and their reliability).

There would be little or no co-production were it not for public funding. In most cases, the poor commercial prospects of and limited revenues earned  by European films outside of their own country mean that no producer would – on a commercial basis – be interested in investing in a film from another country. A producer can take on this risk today only because of the availability of public funding through the national support mechanisms. Public funding augments the scope of the market and reduces the producer’s risk to a level that is commercially acceptable; it will also help attract other sources of financing in the co-producer’s country (a sale to a distributor who may also be able to access public support, or to a television broadcaster that has an obligation to invest in or to broadcast European films etc.). Therefore, by helping assemble across countries the resources necessary for the production of a film, public funding makes possible artistic and cultural exchanges between those countries.

The inadequacy of prevailing market conditions for non-national European films and the significant increase in risks associated with co-production mean that public funding, far from being an obstacle or a constraint, are indispensable to co-productions and exchanges between countries.

b) Territorialisation clauses do not harm the development of co-productions

Were the policy option of territorialisation to become unavailable, the political reason for maintaining the funding of national production and European co-production would vanish.

Territorialisation clauses in State aid schemes, where they exist, in no case constitute an obstacle to co-production. Indeed, we see no significant difference in the volume or value of co-production supported by countries as a function of the existence or absence, or the level of territorialisation conditions. 

For example, although the French support system has a very high level of territorialisation, in 2005 there were 114 international co-productions supported by the CNC, of which 53 were minority French co-productions; these 53 minority co-productions constituted about 10 % of all films, excluding majority French films, produced in Europe.

The reason why territorialisation does not inhibit co-production is that producers are able to combine different sources of funding each with its own rules and obligations. A producer needs to be able to combine on a single project funding from one Member State with compatible funding from other Member States.

Any reduction in the amount of support in one country accessible to a producer, because part of the production is being carried out abroad, will be made up by funding from the co-producing country. The support systems therefore balance each other and the producer will benefit as a result from more funding in total.

It is precisely the job of the producer to arbitrate between the various sources of funding and finance (public funds, TV purchase of rights, distributors’ minimum guarantees etc.) by taking into consideration the benefits (the amount, availability, payment terms etc.) and the restrictions (State aid rules, territorialisation clauses, the risk of the project not being selected, rights management etc.). 

iv. Question about automatic and selective schemes

The questionnaire asks for information about the split between automatic and selective schemes in the various funding regimes. 

The relevance of these questions is not clear since both selective and automatic schemes can have territorialisation clauses. In this respect, there is no difference in itself between the two forms of schemes. 

We therefore would like the Commission to clarify this point which so far has never been an issue in our discussions.

4.
CONCLUSIONS

This note has been prepared by the EFADs in a spirit of co-operation to assist the Commission and its consultants. The EFADs welcome the dialogue with the Commission about this study initiated by Commissioner Reding in November 2005. 
The EFADs look forward to new opportunities to take forward this dialogue and remain at the Commission’s disposal if it wishes to discuss any of the matters raised here.
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